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COMMENTS OF THE DIVISION OF RATEPAYER ADVOCATES
ON THE PROPOSED DECISION OF COMMISSIONER CHONG
(GENERAL ORDER 96-B)

I. INTRODUCTION

Pursuant to Rule 14.3 of the Commission’s Rules of Practice and Procedures (Rules),
the Division of Ratepayer Advocates (DRA) submits these comments on the Proposed
Decision of Commissioner Chong on Telecommunications Industry Rules, mailed July 23,

2007 (General Order 96-B PD or GO 96-B PD).

II.  DISCUSSION

DRA generally supports the Telecommunications Industry Rules proposed in the
General Order 96-B PD, and the Commission’s incorporation of URF advice letters into those
rules. DRA has concurrently filed separate comments in this proceeding on the companion
Proposed Decision of Commissioner Chong that addresses Phase 1I issues other than those

relating to GO 96-B (URF Phase 11 PD).l In those Comments, DRA has identified several

L Proposed Decision of Commissioner Chong, Opinion Consolidating Proceedings, Clarifying Rules for Advice
Letters Under the Uniform Regulatory Framework, and Adopting Procedures for Detariffing (mailed July 23,
2007) (URF Phase II PD).
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errors of fact, errors of law, and issues requiring clarification in the URF Phase 11 PD2
Resolving those concerns may require modifications to the Telecommunications Industry
Rules proposed in the GO 96-B PD.

For example, DRA discusses in Section II.H of its Comments on the URF Phase Il PD
that the timeline for Commission staff review of protested advice letters may be too truncated,
and could provide URF carriers an incentive to delay responding to staff discovery.é In

I73Th
1

Section IL.I (Section II, subsection letter “1”) of those Comments, DRA urges the Commission
to institute a significant penalty for improperly filed advice letters, as well as to allow staff
additional time to review advice letters with detariffing plroposals.é DRA also notes the need
for clarification of some issues in Section I1.J of its companion comments.? If the Commission
agrees with DRA’s recommendations, the rules proposed in the GO 96-B PD would need to be
modified to reflect those changes.

DRA also explains in its companion comments that the Commission is legally obligated
to suspend proposed tariff changes that result in rates that are not “just and reasonable,” even if
the services at issue are subject to full pricing flexibility under URF.2 Asa logical corollary,
parties must be able to protest such advice letters on the basis that they would lead to “unjust”
or “unreasonable” rates. The GO 96-B PD, however, asserts that “General Rule 7.4.2. of GO
96-B bars protests to an advice letter increasing a rate on the ground that the increase would be
unreasonable.”

General Rule 7.4.2 of GO 96-B sets forth the grounds for protesting a utility’s advice
letter:

As illustrated in the following examples, a protest may not rely on
policy objections to an advice letter where the relief requested in

2 Comments of the Division of Ratepayer Advocates on the Proposed Decision of Commissioner Chong (URF
Phase 1) (August 13, 2007) (DRA Comments on URF Phase II PD).

3 DRA Comments on URF Phase II PD at Section II.H.
4 Id. at Section ILI.

2 Id. at Section ILJ.

8 Jd. at Section ILA.

1GO0 96-B PD at 20.



the advice letter follows rules or directions established by statute or
.. . .. 8
Commission order applicable to the utility.*

General Rule 7.4.2 goes on to provide a relevant example:

Example 2. Where the Commission does not regulate the rates of a
specific type of utility, an advice letter submitting a rate change by
a utility of the specified type is not subject to protest on the

. . .o 9
grounds that the rates are unjust, unreasonable, or discriminatory.~

As discussed in DRA’s companion comments on the URF Phase II PD, it would
nevertheless be legal error to preclude a party from challenging a rate increase to a flexibly-
priced URF service as being “unjust” or “unreasonable.”® Public Utilities (PU) Code § 451
requires the Commission to determine that “[a]ll charges demanded or received by any public
utility, or by any two or more public utilities, for any product or commodity furnished or to be
furnished or any service rendered or to be rendered shall be just and reasonable.” The
Commission has concluded that its obligation to make such a determination as a policy matter
is satisfied by its determination in the URF Phase I decision that relevant California
telecommunications markets are competitive. While DRA does not agree with that finding,
DRA is not here protesting the Commission’s conclusion. However, § 451 plainly
contemplates also the possibility that individual consumers may protest “charges” for products
or services utilities supply. The Commission’s conclusion in the GO 96-B PD would foreclose
any consumer from lodging a complaint pursuant to § 451because the Commission has made a
broad policy determination that competition renders all charges in all instances inherently just
and reasonable. This would appear to be contrary to the purpose of the statute, which also
states that “[e]very unjust or unreasonable charge demanded or received for such product or
commodity or service is unlawful.”2 The statutory language strongly suggests that the
Commission should make specific, fact-based determinations about utility “charges” upon

examination of a specific complaint. Accordingly, the Commission should modify the

$D.07-01-024, Appendix A at 14.

2D.07-01-024, Appendix A at 14,

I DRA Comments on URF Phase II PD at Section IL.H.
U pU Code § 451.



Telecommunications Industry Rules to clarify that such an objection does not constitute a

“policy objection” under the meaning of General Rule 7.4.2.

III. CONCLUSION

For the reasons discussed above, DRA recommends that the Commission modify the

GO 96-B PD to eliminate the legal and factual errors that DRA has identified in its companion

Comments on the URF Phase II PD and incorporated by reference herein.

August 13, 2007
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of “COMMENTS OF THE
DIVISION OF RATEPAYER ADVOCATES ON THE PROPOSED DECISION OF
COMMISSIONER CHONG (GENERAL ORDER 96-B)” in R.05-04-005 and R.98-
07-038 by using the following service:

[ X ] E-Mail Service: sending the entire document as an attachment to an e-mail
message to all known parties of record to this proceeding who provided electronic mail
addresses.

[ ] U.S. Mail Service: mailing by first-class mail with postage prepaid to all
known parties of record who did not provide electronic mail addresses.

Executed on the 13th day of August, 2007 at San Francisco, California.

/s/ ALBERT HILL

Albert Hill

NOTICE

Parties should notify the Process Office, Public Utilities
Commission, 505 Van Ness Avenue, Room 2000, San Francisco,
CA 94102, of any change of address and/or e-mail address to
insure that they continue to receive documents. You must indicate
the proceeding number on the service list on which your name
appears.
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